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LORETTA A, PRESKA, United States District Judge:

INTRODUCTION

Plaintiffs here have lost their way; they need to
consult a map or a conpass or a Constitution because Plaintiffs
have cone to the judicial branch for relief that may only be
granted by the legislative branch. This action is one of dozens
of simlar bootless actions filed in twenty-three district courts
across the United States on behal f of uninsured and indi gent
patients, wherein Plaintiffs argue, wi thout basis in |aw, that
private non-profit hospitals are required to provide free or
reduced-rate services to uninsured persons. Mre specifically,
Plaintiffs claimthat the rates charged by the defendant hospital
to uni nsured patients are unreasonabl e nerely because vari ous
i nsurers have negotiated with the hospital to pay | ower rates— an
economi cally efficient outcome for both sides that is fully
sanctioned by New York | aw.

To support these non-|egal argunents, several pages of

t he Conpl ai nt under the heading of “The Lack of Health Insurance



in New York” are devoted to statistics of the kind normally
associated with | egislative hearings. Plaintiffs note, for
exanpl e, that:

The |l ack of health insurance is a ngjor
probl em for many New Yorkers. For exanple,

i n 2002, nost uninsured New Yorkers (57%in
New York City, and 59% in New York State)
work full-tinme. Sonme uninsured New Yorkers
(10%in New York Cty, and 13%in New York
State) work part-tinme, while 33% in New York
Cty and 29% in New York State were

unenpl oyed. Am Conpl. { 17.1

Duri ng 2001- 2002, 45% of non-citizens,
conpared to 20% of citizens in New York City
wer e uni nsured; and 43% of non-citizens,
conpared to 14% of citizens were uninsured in
New York State. Am Conpl. { 18.

During the period 2000-2002, New York State’'s
uni nsured rate was higher than that of the
United States. For exanple, in 2002, New
York State’s uninsured rate was 18% (25%in
New York City) versus 17%for the United
States; and in 2000, New York State’s

uni nsured rate was 18% (25% i n New York City)
versus 16% for the United States. Am Conpl

1 20.

Enpl oyer - based coverage is often unavail abl e
or unaffordable. Uninsured people who have
j obs may face one or nore of the follow ng
barriers:

a. Smal | er enpl oyers are less |ikely
to offer health insurance to their
enpl oyees because prem uns are
prohi bitively expensive;

b. Service and | abor jobs are |ess
likely to provide workers with

“Am Conpl.” refers to the Anended Conplaint filed on
Sept enber 20, 2004 by plaintiff Shkel gim Kol ari and Sarah Vai
[ Docket No. 13] that serves as the |ead conplaint in this
consol i dated acti on.



heal t h i nsurance;

C. Part-tinme workers are often not
eligible for insurance;

d. Even when enpl oyers offer health
i nsurance to | ow-wage workers, the
prem uns tend to be higher than for
hi gher - pai d workers. Low wage
wor kers have a harder tine
affording these prem uns, and are
nore likely to remai n uninsured.
Am Conpl. | 22.

Further, people who |ose their jobs often
| ose heal th insurance. Am Conpl. T 23.

Buyi ng coverage in the private individual
mar ket is often prohibitively expense. Am
Compl . § 25.

The health care safety net | eaves many peopl e
uncovered, especially adults. Am Conpl.
1 26.

Specifically, famlies in New York with

I nconmes at, or below, 200 percent of the
federal poverty level were nmuch nore |ikely
to be uninsured than famlies with incomes
above 200 percent of the federal poverty

| evel . For exanple, in 2002, 85% (or 1.5
mllion) of the 1.8 mllion uninsured in New
York City were “lowinconme” individuals with
annual incone no greater than 200% of the
federal poverty level. In 2002, for

i ndi vidual s, 200% of the federal poverty

| evel was $17,720. For New York State, 84%
(or 225 mllion) of the 3.0 mllion uninsured
were | owincone individuals. Am Conpl. | 27.

These are all “facts” and argunents that shoul d be
addressed to the political branches— perhaps, in this case, the
New York Legislature--not the judicial branch. As set out bel ow,
the argunents Plaintiffs attenpt to dress up as judicial branch

argunments are all without nmerit. Indeed, at oral argunent in



this case, Plaintiffs’ counsel conceded that two of Plaintiffs’
clainms should be dismssed. Plaintiffs around the country have
fared no better.? This orchestrated assault on scores of non-
profit hospitals, necessitating the expenditure of those
hospital s’ scares resources to beat back neritless |egal clains,
I S undoubtedly part of the litigation explosion that has been so
wel | -docunented in the nmedia. E. 9., WALTER K. QLsoN, THE LI TI GATI ON
ExpLosl oN: WHAT HAPPENED WWHEN AMERI CA UNLEASHED THE LAwsul T (1991); PHiLIP
K. HowarD, THE CoLLAPse oF THE ComvoN Goob: How AMERI CA’ S LAwsul T CULTURE
UNDERM NES OUR FrReepom (2001). Here, Plaintiffs’ ritualistic

recourse to litigation will be rebuffed, leaving themto

2l n Cctober 2004, the Judicial Panel on Multidistrict
Litigation rejected a notion to transfer and consolidate the
actions pending around the country into one district. In re
Not - For-Profit Hospitals/Uninsured Patients Litig., 341 F. Supp.
2d 1354 (J.P.M L. 2004). As of the date of this Opinion and
Order, Plaintiffs had voluntarily dismssed thirty cases prior to
aruling on a notion to dismss. In twenty-three additional
actions, the district courts granted defendants’ notions to
dismss. See, e.qg., Peterson v. Fairview Health Servs., No. Cv.
A04- 2973, 2005 W. 226168 (D. M nn. Feb. 1, 2005); Shriner v.
Pronedica Health Sys., Inc., No. 3:04 Cv 7435, 2005 W. 139128
(N.D. Chio Jan. 21, 2005); Lorens v. Catholic Health Care
Partners, 04 CVv 1151, 2005 WL 407719 (N.D. Chio Jan. 13, 2005);
Ferguson v. Centura Health Corp., No. 04-M 1285, 2004 W. 3213447
(D. Colo. Dec. 29, 2004); Burton v. WIIliam Beaunont Hosp., 347
F. Supp. 2d 486 (E.D. Mch. 2004); Darr v. Sutter Health, No. C
04- 02624 (WHA), 2004 W 2873068 (N.D. Cal. Nov. 30, 2004); Amato
v. UPMC, No. 04-1025 (WD. Pa. Nov. 23, 2004); Kizzire v. Bapti st

Health Sys., Inc., 343 F. Supp. 2d 1074 (N.D. Ala. 2004). 1In a

Cook County, Illinois case, the court granted defendants’ notion
to dismss with respect to two clains and denied the notion with
respect to the Illinois state law clains. Servedio v. Qur Lady of
the Resurrection Med. CGr., No. 04 L 3381 (Cr. C. Ill. Jan. 6,

2005) (Nudelman, S.). No court has yet found for plaintiffs on
any substantive |egal issue.



recalibrate their conpass and seek relief, if they are so
advi sed, fromthe political branches.

PROCEDURAL HISTORY

The above-capti oned actions were consol i dated on
Novenber 8, 2004 upon joint notion of the parties [Docket No.
22]. The lead conplaint in this case is the amended conpl ai nt
filed on Septenber 20, 2004, by plaintiff Shkel gi m Kol ari
(“Kol ari ™) agai nst defendants New York-Presbyterian Hospital (the
“Hospital ”),® NY-Presbyterian Health Care System Inc.
(together, the “NYP Defendants”), and the American Hospital
Associ ation (the “AHA") (the “Anmended Conplaint”) [Docket No.
13]. Plaintiffs George Barbour (“Barbour”) and G oria Eroglu
(“Eroglu”) filed anended conplaints to reconcile their clains
with those in the Arended Conpl ai nt on Cctober 27, 2004
(respectively, the “Barbour Amended Conplaint” and the “Eroglu
Amended Conpl aint”).

The NYP Def endants nobved to dism ss counts 1-12 and 15

3The Anmended Conpl aint identifies the hospital as “New York-
Presbyterian Hospital” but inits Mdtion to D smss, defendant
hospital identifies the proper nane as “The New York and
Presbyterian Hospital.” The New York and Presbyterian Hospital
operates on four canpuses, including Colunbia Presbyterian
Medi cal Center, New York Weill Cornell Medical Center, the Allen
Pavillion, and the Wstchester Division. See Menorandum of Law of
Def endants the New York and Presbyterian Hospital and New York-
Presbyterian Health Care System 1Inc. in Support of Their Mtion
to Dismss the Arended Conpl aint for Lack of Subject Matter
Jurisdiction and Failure to State a Caimfiled on October 12,
2004 [ Docket No. 14] (hereinafter, “NY Def. Meno.”) at n. 1.



of the Anmended Conpl aint on Cctober 12, 2004, pursuant to Rul es
12(b) (1) and 12(b)(6) of the Federal Rules of Ci vil Procedure

[ Docket No. 14]. Defendant AHA noved to disnmiss counts 13 and 14
of the Anended Conpl ai nt on Novenber 9, 2004 [Docket No. 19]. To
streanine the notion practice that was underway prior to the
AHA' s bei ng added as a defendant and prior to consolidation, the
Consol idation Order directed plaintiffs Barbour and Eroglu to
file anmended conpl ai nts addi ng the new counts that were added by
Kolari in his anmended conplaint. |In addition, because the AHA
had filed its notion to dismss the Kolari anended conpl aint, the
AHA was instructed to file notions to dism ss the anended
conplaints in the Barbour and Eroglu actions on or before
Decenber 2, 2004. Plaintiffs in all three actions were

i nstructed to respond to the AHA's notions to dism ss by Decenber
24, 2004, and the AHA was instructed to submit one reply brief to
the Plaintiff’'s several briefs in opposition to the notions.
Accordingly, the AHA filed its notion to dism ss the Barbour and
Erogl u conpl ai nts on Decenber 12, 2004 [Docket No. 27]. | have
reviewed and considered the Plaintiffs’ various anmended
complaints and all of the noving papers and briefs filed by al

of the plaintiffs and all of the defendants. 1In addition, | have
considered the Notice of Supplenental Authority filed by Kol ari
on January 19, 2005 [Docket No. 39]. Oal argunent was held on

all notions to dismss on January 12, 2005. For the follow ng



reasons, the notions to dismss are granted in their entirety.

BACKGROUND*

A. Shkelgim Kolari and Sarah Vail

On or about Cctober 30, 2000, plaintiff Shkel gi m Kol ar
(“Kolari”) was severely burned on his arm Am Conpl. § 63.
Al t hough he did not have any health insurance, Kolari was taken
by ambul ance to New York Weill Cornell Medical Center, one of
several hospitals conprising Defendant New York and Presbyterian
Hospital. He was admtted on an inpatient basis and thereafter
transferred to the Hospital’s Burn Center, where Kol ari spent
el even nights. Am Conmpl. 19 63-65. After Kolari’s discharge on
Novenber 10, 2000, he received a bill fromthe hospital for
approxi mately $58,000. Am Conpl. § 65. Kolari required
out patient care fromthe Burn Center every two weeks after his
di scharge. Am Conpl. § 66. At each visit, the NYP Defendants
required Kolari to pay $75 and sign a form concerni ng payment
prior to receiving care. Am Conpl. T 66. On nmany occasi ons,
Kol ari was unable to pay the $75 fee, and the doctors refused to
treat him Am Conpl. T 67. As a result, Kolari received
treatment for his burns nonthly, instead of bi-nonthly. Am

Conpl . T 67.

“For purposes of the instant notions, the facts are vi ewed
in the light nost favorable to the nonnoving party. See Yoder v.
O thonol ecular Nutrition Inst., Inc., 751 F.2d 555, 562 (2d Cr
1985) (citing Conley v. G bson, 355 U. S. 41, 47-48 (1957)).
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In Novenber 2002, Sarah Vail (“Vail”) was admtted to
the New York Weill Cornell Medical Center due to conplications
stemm ng from her pregnancy. Am Conpl. f 69. At the tinme of her
adm ssion, Vail did not have health insurance. Am Conpl. { 69.
She was adm tted for approximtely two nights, for which she was
bi Il ed approxi mately $20,000. Am Conpl.  70.

Bot h Kol ari and Vail have received nunerous tel ephone
calls and/or letters demandi ng paynent of their respective
hospital bills and threatening litigation. Am Conpl. T 68, 71.
Plaintiffs do not know the identity of the individual and/or
entities who nmade the tel ephone calls attenpting to collect on
the NYP Defendants’ bills. Am Conpl. 1Y 14, 68, 71; Tr. 29:18-
30:3.° Instead, Plaintiffs allege that Network Recovery
Services, Inc. is a not-for-profit corporation acting at the
Hospital’s urging. Am Conpl. 9§ 14.

B. George Barbour

On a date not set forth in his anended conpl aint,
plaintiff George Barbour (“Barbour”), a resident of New York, New
Yor k, sought and received nmedical treatnent at New York

Presbyterian Hospital/New York Weill/Cornell Medical Center.?®

““Tr.” refers to the transcript of oral argunent held on
January 12, 2005.

®The proper nane of the hospital where Barbour received
treatnent is identified in footnote 1 above.
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Barbour Am Conpl. 91 46, 47.7 Barbour was allegedly “charged
fees far in excess of those charges that woul d have been applied
to a bill presented to a private insurance carrier or
government al nedi cal rei nbursenent program such as Medicare.”
Bar bour Am Conpl. 9§ 47. Barbour was unable to pay his hospital
bill, which led to the NYP Defendants’ “repeated attenpts to
col l ect such paynment, including filing a | awsuit” agai nst

Bar bour. Barbour Am Conpl. ¥ 48. The lawsuit, captioned

Col unbi a Presbyterian Hospital v. George Barbour, was filed in

the Gvil Court of the Cty of New York, New York County on June
9, 2004 under index nunber 031169/04. See Barbour Am Conpl.
1 48.

C. Gloria Eroglu

On a date not set forth in her anended conpl aint,
plaintiff Qoria Eroglu (“Eroglu”), a resident of New York, New
Yor k, sought and received nmedical treatnent at New York
Presbyterian Hospital/New York Weill/Cornell Medical Center.?

Eroglu Am Conpl. 19 46, 47.° FEroglu was allegedly “charged fees

“Barbour Am Conpl.” refers to the Arended Conplaint filed
by George Barbour on Cctober 27, 2004, which appears as docket
nunber 11 in 04 Gv. 5733.

8The proper nane of the hospital where Eroglu received
treatnment is identified in footnote 1 above.

““Eroglu Am Conpl.” refers to the Anended Conplaint filed
by doria Eroglu on Cctober 27, 2004, which appears as docket
nunber 5 in 04 Cv. 7573.



far in excess of those charges that woul d have been applied to a
bill presented to a private insurance carrier or governnenta
medi cal rei nbursenment program such as Medicare.” Eroglu Am
Conpl. 9§ 47. FEroglu was unable to pay her hospital bill, which
led to the NYP Defendants’ “repeated attenpts to collect such
paynent, including harassing letters and tel ephone calls” to
Eroglu. Eroglu Am Conpl. § 48. Eventually, defendant New Yor k-
Presbyterian Hospital filed a | awsuit capti oned Col unbi a

Presbyterian Hospital v. doria Eroglu in the Gvil Court of the

City of New York, New York County, ® under index nunber 65298/ 03.

See Eroglu Am Conpl. | 48.

DISCUSSION

A. The Standard for Dismissal Under Rule 12 (b) (1) and
Rule 12 (b) (6)

A case is properly dismssed for |ack of subject matter
jurisdiction under Rule 12(b)(1) when the district court |acks

the statutory or constitutional power to adjudicate it. Makarova

v. United States, 201 F.3d 110, 113 (2d Cir. 2000). “[T]he
plaintiff asserting subject matter jurisdiction has the burden of
provi ng by a preponderance of the evidence that it exists.”

Luckett v. Bure, 290 F.3d 493, 497 (2d Gir. 2002) (citing

The Anmended Conpl ai nt erroneously identifies the site of
this action as Kings County. The action was brought in New York
County.
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Makarova, 201 F.3d at 113). District courts |lack subject matter
jurisdiction in cases brought to enforce the Internal Revenue
Code where such cases have not been authorized by the Secretary
of the Treasury and the Attorney CGeneral. See 26 U S.C. § 7401
(1976) (“No civil action for the collection or recovery of taxes,
or of any fine, penalty, or forfeiture, shall be commenced unl ess
the Secretary authorizes or sanctions the proceedi ngs and the
Attorney Ceneral or his delegate directs that the action be
commenced.”). In considering challenges to subject matter
jurisdiction under Rule 12(b)(1), a court may consider evidence

extrinsic to the pleadings, such as affidavits. See Antares

Aircraft, L.P. v. Fed. Republic of Nigeria, 948 F.2d 90, 96 (2d

Cir. 1991), vacated for reconsideration on other grounds, 505

U S 1215 (1992), reaff’'d on remand, 999 F.2d 33 (2d Cr. 1993).

In deciding a notion to dismss under Rule 12(b)(6), |
nmust view the conplaint in the Iight nost favorable to the

plaintiff. Yoder v. Orthonolecular Nutrition Inst., Inc., 751

F.2d 555, 562 (2d G r. 1985) (citing Conley v. G bson, 355 U S.

41, 47-48 (1957)). | nust accept as true the factual allegations

stated in the conplaint, Zinernon v. Burch, 494 U. S. 113, 118

(1990), and draw all reasonable inferences in favor of the

plaintiff. Scheuer v. Rhodes, 416 U. S. 232, 236 (1974); Hertz

Corp. v. Gty of NY., 1 F.3d 121, 125 (2d Gr. 1993). A notion

to dismss can only be granted if it appears beyond doubt that

11



the plaintiff can prove no set of facts in support of its claim

which would entitle plaintiff to relief. Conley v. G bson, 355

U S. 41, 45-46 (1957).

B. Application

Federal Law Claims

1._ Claims Arising From 26 U.S.C. § 501 (c) (3)

Plaintiffs bring a breach of contract claimas
purported third party beneficiaries to the “express and/or
inplied contract[]” between the NYP Defendants, as charitable
entities, and the United States Governnent pursuant to 26 U.S. C.
8§ 501(c)(3). Conpl. T 88. Section 501(c)(3) provides, in
pertinent part, that organizations forned and operated
exclusively for charitable purposes shall be exenpt from
taxation. See 26 U . S.C. §8 501(c)(3). Plaintiffs argue that this
provi sion has essentially created a contract between the United
St ates Government and the NYP Defendants. Am Conpl. ¢ 88, 89.
Plaintiffs claimto be third party beneficiaries to this
contract. Am Conpl. ¢ 91.

As a threshold nmatter, a plaintiff |lacks standing to
enforce rights allegedly created by another person’s tax
exenption, either in suits against the federal government or

agai nst the exenpt entity. See, e.qg., Selman v. Harvard Med.

Sch., 494 F. Supp. 603, 616-17 (S.D.N. Y. 1980) (finding student

12



at foreign nedical school attacking 8 501(c)(3) status of
domestic medi cal school |acked standing). To the extent that
Plaintiffs seek to enforce any real or imagined rights created by
§ 501(c)(3), Plaintiffs lack standing to do so.

In addition, the clear |anguage of 26 U S.C. § 7401
precludes me fromenforcing any section of the Internal Revenue
Code without the authorization of the Secretary of the Treasury
and the United States Attorney General. 26 U S.C. 8§ 7401. As
Plaintiffs have not satisfied their burden of establishing

subject matter jurisdiction, see Luckett v. Bure, 290 F.3d 493,

497 (2d Cr. 2002) (citing Makarova, 201 F.3d at 113), to the
extent that Plaintiffs seek to enforce the Internal Revenue Code,
such clains are dism ssed pursuant to Federal Rule of G vil
Procedure Rule 12(b)(1).

Plaintiffs attenpt to circumvent the issues of standing
and subject matter jurisdiction by claimng to be third party
beneficiaries of the contract that allegedly arose out of the NYP
Def endants’ tax exenpt status. Such an argunent is untenable
because the I RS does not grant tax exenpt status by contract.
Instead, it makes determ nations or admnistrative rulings as to
whet her entities conply with 8 501(c)(3) and are therefore
exempt. See 26 C.F.R 88 1.501(c)(3)-1(b)(6), (c)(3)(iv), (e).
The Internal Revenue Code allows an entity seeki ng exenpt status,

and only that entity, to obtain judicial review of the IRS

13



determ nation. See 26 U.S.C. §8 7428(b). An IRS determ nation no
nore creates a contract than does any other judicial or

adm nistrative determ nation. Wthout |anguage in

8§ 501(c)(3) to indicate that Congress intended to create a
contract, the presunption is that statutes are not, and do not

create, contracts. See Nat’l R R Passenger Corp. v. Atchison

Topeka & Santa Fe Ry. Co., 470 U.S. 451, 465-66 (1985). An

exam nation of 8 501(c)(3) indicates it does not contain any such
| anguage.

Even if Plaintiffs were third party beneficiaries of a
contract between the NYP Defendants and the United States
Government, a third party beneficiary has no nore rights under
the contract than the party who has all egedly contracted on that

person’s behal f. See United Steelworkers of Am, AFL-CIO CLC v.

Rawson, 495 U. S. 362, 375 (1990); Benson v. Brower’'s Miving &

Storage, Inc., 907 F.2d 310, 313 (2d Cr. 1990), cert. denied,

498 U. S. 982 (1990). The only right of the United States, which
conferred the tax exenption, is to assess and collect the taxes
due if an entity fails to conply with the terns of the exenption.

See 26 U.S.C. 88 4958, 6201, 6212-13; United States ex rel.

United States - Nam bia (Southwest Africa) Trade and Cul tural

Council, Inc. v. Africa Fund, 588 F. Supp. 1350, 1351 (S.D.N.Y.
1984) (“If the [Defendant] inproperly obtained tax exenpt status,

t he governnent’s [only] recourse would be to revoke such status

14



t hrough adm ni strative action and then to proceed to make a tax
liability assessnent and to issue a Notice of Deficiency for
taxes due.”). Even as third party beneficiaries, Plaintiffs
woul d be unable to obtain the relief they are seeking.

In a final attenpt to substantiate their argunment that
8 501(c)(3) creates a contract, Plaintiffs anal ogi ze 8 501(c)(3)
to the HIl-Burton Act, 42 U.S.C. § 291, a government program
that awarded funds to hospitals servicing uninsured or indigent
patients. Plaintiffs argue that because courts recogni zed the
HiIl-Burton Act as an enforceabl e contract between hospitals and
t he Governnent, 8§ 501(c)(3) should also be read as formng a

contract. Pl. Meno. at 6;! see Flagstaff Med. Gr., Inc., 962

F.2d 879 (9th Gr. 1992). However, neither in their many noving
papers nor at oral argunment were Plaintiffs able to articulate a
single legal basis for this analogy. 1In fact, as Judge Aiver in

Lorens v. Catholic Health Care Partners, 2005 W. 407719, at *3

(N.D. Onhio 2005), recently noted, the Hll-Burton Act is
substantially different from26 U S.C. 8§ 501(c)(3) for the
foll owi ng reasons:
The Hill-Burton Act provided direct funds to
hospitals; 8 501(c)(3) provides tax

exenptions. The Hill-Burton Act required
applicants to sign a “Menorandum of

nepl . Meno.” refers to Plaintiffs’ Menorandumin Qpposition
to the Motion by The New York Presbyterian Hospital and New York
Presbyterian Health Care System Inc. to Dism ss the Amended
Conpl aint filed on Novenber 3, 2004.

15



Agreenent” containi ng express contractual

| anguage; 8 501(c)(3) recognition is accorded
by the IRS with no such contractual

agreenent. See Euresti v. Stenner, 458 F.2d
1115, Appx. (10th Gr. 1972). The
Hi|l-Burton Act provided funds for

or gani zati ons perform ng specific,

pre-negoti ated purposes; 8 501(c)(3) provides
tax exenptions to organizations for multiple
perm ssi bl e purposes. The Hill-Burton Act
provided for a private cause of action to
enforce the Act, see 42 U. S.C. § 300s-6;

8§ 501(c)(3) only permits the IRS or the

or gani zati on seeking tax exenption to
chal l enge a determ nation on 8 501(c)(3)
eligibility. See 26 U S.C. § 7428(a).

2005 W 407719, at *3. For all of these reasons, Plaintiffs’
analogy to the Hill-Burton Act fails.

It is clear that the NYP Defendants’ 8§ 501(c)(3) tax-
exenpt status does not create a contract between the United
States of America and the NYP Defendants. Accordingly,
Plaintiffs cannot be third party beneficiaries thereof. This
claimis dismssed for |ack of standing, |ack of subject matter
jurisdiction, and failure to state a claimupon which relief can
be grant ed.

2. Implied Right of Action Under Section 501 (c) (3)

Plaintiffs allege that they have an inplied right of
action for the NYP Defendants’ failure to operate for charitable
pur poses pursuant to § 501(c)(3). For the same reasons set out
above in dismssing Plaintiffs’ claimfor breach of contract,

this count is dism ssed.
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3. Violation of the Fair Debt Collection Practices Act
Plaintiffs assert that the NYP Defendants and the John

Doe defendants are debt collectors, as defined by 15 U S. C
8§ 1692, and that they violated the Fair Debt Collection Practices
Act (“FDCPA’) by engaging in “aggressive, abusive, and
hum liating collection practices.” See Am Conpl. 1Y 122-124.
The Anended Conplaint also states that outside collection
agencies, including First Consulting Goup and Network Recovery
Services, acted as agents for the NYP Defendants in collecting
outstanding bills fromuninsured patients. Am Conpl. T 123.

The FDCPA defines a “debt collector,” in part, as:
[Alny person . . . in any business the
princi pal purpose of which is the collection
of any debts, or who regularly collects or
attenpts to collect, directly or indirectly,
debts owed or due or asserted to be owed or
due another. . . . [T]he termincludes any
creditor who, in the process of collecting
his own debts, uses any nanme other than his
own which would indicate that a third person
is collecting or attenpting to collect such
debt s.

The term does not include--

(B) any person while acting as a debt
col l ector for another person, both of whom
are related by common ownership or affiliated
by corporate control, if the person acting as
a debt collector does so only for persons to
whomit is so related or affiliated and if

t he principal business of such person is not
the collection of debts;
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15 U.S.C. § 1692a(6).
A plain reading of the statute nakes clear that, as a
matter of |law, the NYP Defendants are not debt collectors subject

to the FDCPA. See Maguire v. CitiCorp Retail Servs., Inc., 147

F.3d 232, 235 (2d Cr. 1998). In addition, a creditor that is
not itself a debt collector is not vicariously liable for the
actions of a debt collector it has engaged to collect its debts.

Wadlington v. Credit Acceptance Corp., 76 F.3d 103, 107 (6th Gr.

1996). Plaintiffs have not named as parties the collection
agencies it identifies in the Arended Conplaint. On the face of
t he Amended Conplaint, Plaintiffs fail to state a clai munder the
FDCPA upon which relief can be granted.

At oral argunent, Plaintiffs attenpted to argue that
t he NYP Defendants’ relationship with National Recovery Service
brings the NYP Defendants within the fal se nanme exception of the
FDCPA. Under this exception, “a creditor nay be deened a debt
col l ector under the false nane exception if, ‘in the process of
collecting his own debts, [the creditor] uses any nane ot her than
his own which would indicate that a third person is collecting or
attenpting to collect such debts,” 15 U.S.C. § 1692a(6), if it

‘pretends to be soneone el se’ or uses ‘a pseudonymor alias,

Maguire, 147 F.3d at 235 (quoting Villarreal v. Snow, No.
95-2484, 1996 W. 473386, at *3 (N.D. Ill. Aug. 19, 1996)), or if

It owns and controls the debt collector, rendering it the
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creditor’s alter ego.” Mazzei v. Mney Store, 349 F. Supp. 2d

651, 659 (S.D.N.Y. 2004) (citing Maguire, 147 F.3d at 234-35).
Plaintiffs have not proffered a single fact in support

of their allegation, first introduced at oral argunent, that the

NYP Defendants fall within the fal se name exception

Accordingly, Plaintiffs’ FDCPA claimis dismnmissed with prejudice.

4. Violation of the Emergency Medical Treatment and Active
Labor Act

The Anended Conpl aint asserts that the NYP Defendants
condi ti oned energency hospital treatnment on Plaintiffs ability
to pay in violation of the Energency Medical Treatnent and Active
Labor Act (“EMIALA’). The EMIALA provides that a hospital
participating in Medicare nmust provide a nedical screening
exam nation to any individual who conmes into its energency room
for an energency nedical condition to determ ne whether such
enmergency nedical condition exists. 42 U S.C. § 1395dd. An
enmergency nedical condition is defined, in relevant part, as:

“a nmedical condition manifesting itself by

acute synptons of sufficient severity

(1 ncludi ng severe pain) such that the absence

of inmmedi ate nedical attention could

reasonably be expected to result in— (i)

pl aci ng the health of the individual (or,

with respect to a pregnant worman, the health

of the woman or her unborn child) in serious

jeopardy, (ii) serious inpairnent to bodily

functions, or (iv) serious dysfunction of any

bodily organ or part.”

42 U. S.C. § 1395dd(e)(1).

| f such a condition exists, the hospital is required to
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provide sufficient nedical treatnment to stabilize the condition.
42 U. S.C. 8§ 1395(dd)(b).

In order to state a clai munder the EMIALA, a
plaintiff nust allege that he went to the
energency roomof a participating hospital
seeking treatnent for a nedical condition,
and that the hospital did not adequately
screen himto determ ne whet her he had an
emergency nedi cal condition, or discharged or
transferred himbefore such a condition had
been stabili zed.

Fi sher by Fisher v. New York Health and Hosps. Corp., 989 F

Supp. 444, 448 (E.D.N. Y. 1998).

Plaintiffs’ EMIALA claimfails because, in addition to
not alleging a refusal of services or screening, Plaintiffs do
not allege that they suffered “personal harmas a direct result
of a participating hospital’s violation of a requirenent
section.” See 42 U . S.C. 8§ 1395dd(2)(A). Participating hospitals
are permtted to use “reasonabl e registration processes” which
i ncl ude aski ng whether an individual is insured, as |ong as
regi stration does not delay screening or treatnent. 42 C F. R
§ 489.24(d)(4). Plaintiffs have not alleged any such delay. The
Amended Conpl ai nt st at es:

Prior to the NYP Defendants’ adm ssion of any

patient, including uninsured patients, into

their hospitals and/or energency roons for

energency nedi cal care, the NYP Defendants

require their patients to sign a form

contract promising to pay, in full, for

unspeci fi ed and undocunented charges for

medi cal care that are pre-set by the NYP
Def endants in their sole discretion.
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Am Conpl. ¥ 44. However, Kolari’s specific allegations indicate
that he was not required to sign such a formcontract prior to
his ten-day adm ssion at the Hospital; instead, he was required
to sign a formcontract prior to his followup visits in the Burn
Center. See Am Conpl. 11 64-66; Tr. 55:1-55:3 (“But in the case
of M. Kolari, he signed the formcontract during his aftercare
program \When he went for aftercare he signed the contract.”).
Plaintiff Vail does not allege that she was ever required to sign
a contract or that her treatnment was del ayed as a result of the
Hospital's registration process. Am Conpl. 7 69-73. Simlarly,
nei t her Barbour nor Eroglu allege that he or she was ever
required to sign such a contract or that his or her treatnent was
del ayed as a result of the Hospital’'s registration process. See
Bar bour Am Conpl. 11 46-49; Eroglu Am Conpl. 19 46-49.
Plaintiffs’ conclusory allegations unsupported (and, in the case
of Kolari, contradicted) by factual assertions “fail[] even the

i beral standard of Rule 12(b)(6).” See De Jesus v. Sears,

Roebuck & Co., 87 F.3d 65, 70 (2d G r. 1996) (internal citations

omtted).

Mor eover, the EMIALA authorizes the recovery of damages
for personal injury under the |aw of the state in which the
hospital is |located; the EMIALA does not authorize the injunctive
or declaratory relief sought by Plaintiffs. See 42 U.S. C
§ 1395dd(2) (A).
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5. Violation of 42 U.S.C. § 1983 and the Fifth and
Fourteenth Amendments to the U.S. Constitution

In a particularly stunning statenment that denonstrates
that Plaintiffs should be addressing the political branches, not
the judiciary, Plaintiffs allege that the NYP Def endants have
assuned the role of providing the “essential public and
government function of health care for uninsured indigent
patients” and that the NYP Defendants have overcharged such
patients with the assistance of state procedures and | aws. See
Am Conpl. 1 156, 157. Plaintiffs further allege that the NYP
Def endants’ billing and collection practices have a di sparate
i mpact on racial mnorities who are disproportionately
represented anong the uni nsured popul ati on anmounting to invidious
di scrimnation. Am Conpl. § 158. Accordingly, Plaintiffs assert
t hat the NYP Def endants have engaged in invidious discrimnation
agai nst uni nsured patients.

“To state a claimfor relief in an action brought under
§ 1983, [Plaintiffs] nust establish that they were deprived of a
right secured by the Constitution or laws of the United States
and that the alleged deprivation was commtted under col or of

state law.” Anerican Mrs. Mit. Ins. Co. v. Sullivan, 526 U S.

40, 50 (1999). Because, as Plaintiffs’ counsel well knows
(havi ng conceded at oral argunent that this count should be
di sm ssed, Tr. 45:6-8), there is no constitutional right to free

health care and because the NYP Defendants are not state actors,
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see Purgess v. Sharrock, 806 F. Supp. 1102, 1111 (S.D.N Y. 1992)

(not-for-profit hospital not state actor in discharge of
physi cian), this count is dismssed.

6. Breach of Charitable Trust

The Amended Conpl aint all eges that by accepting federal

tax exenptions, “the NYP Defendants created and entered into a
public charitable trust to provide nmutually affordable nmedica
care to its uninsured patients.” Am Conpl. § 117. However,
charitable trusts are express trusts that arise and exist only
pursuant to an expression by the settlor to create a trust. See

Oentreich v. Prudential Ins. Co. of Am, 713 N. Y.S.2d 330, 332

(1st Dept. 2000) (stating that the essential elenents of a trust

i nclude a designated beneficiary, a designated trustee, a clearly
identifiable res, and delivery of res by the settlor with the
intent of vesting legal title in the trustee). Defendants have
failed to denonstrate the existence of these basic requirenents
for the creation of a charitable trust. Accordingly, this count
is dismssed.

State Law Claims

The suppl enental jurisdiction conferred by 28 U S. C
8§ 1367(a) permts ne to adjudicate the state law clains raised by
Plaintiffs because those clains are “so related to clainms in the
action within such original jurisdiction that they form part of

t he sane case or controversy under Article Ill of the United
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States Constitution.” 28 U . S.C. § 1367(a) (1990). \Were, as
here, the state clains are “so closely tied to questions of
federal policy,” the argunent for exercise of suppl enental

jurisdiction “is particularly strong.” United M ne Wrkers of Am

v. G bbs, 383 U S 715, 727 (1966).

At oral argunment, Plaintiffs acknow edged that “the
heart and soul of [their] case is the fact that the hospitals are
charging rates, discrimnatory rates, that are nuch higher for
their uninsured patients than they are for their patients who
have either private health insurance or are eligible for Medicare
of Medicaid.” Tr. 9:14-19. Plaintiffs’ state |law clains, |ike
their federal clains, are largely prem sed on Plaintiffs
basel ess assertions that hospitals designhated as charitable
institutions are required to provide free health care to the
uni nsured and indigent. The state clains clearly raise questions
of federal health care policy, especially when viewed in the
context of the dozens of nearly identical state law clains in the
dozens of simlar |awsuits filed in courts all over the United
States. For the reasons set forth below, Plaintiffs state |aw

clainms are dism ssed with prejudice.
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1. Tax Exemption Claims

Plaintiffs claimto be third party beneficiaries of the
contracts that were purportedly created between the NYP
Def endants and the New York State and City Governnents by virtue
of the New York Not-For Profit Corporation Law 8 402 and New York
Real Property Law 8§ 420(a), et seq, the state and | ocal versions
of 8 501(c)(3). A not-for-profit hospital in New York is not
required to provide free or reduced cost care as a condition of

its tax exenption. People ex rel. Doctors Hosp. v. Sexton, 267

A.D. 736, 48 N.Y.S.2d 210 (1st Dept. 1944), aff’d o.b., 295 N.V.

593 (1945). For that reason and the many reasons Plaintiffs’
clains arising out of 8 501(c)(3) were dismssed, Plaintiffs’
breach of contract clains arising out of the NYP Defendants’
state and | ocal tax-exenptions are disn ssed.

Simlarly, the Anended Conpl aint alleges that by
accepting state and | ocal tax exenptions, “the NYP Defendants
created and entered into a public charitable trust to provide
mutual |y affordable nedical care to its uninsured patients.” Am
Conpl. 9§ 117. As is the case with Plaintiffs’ charitable trust
claimarising out of the NYP Defendants’ federal tax exenption,
Plaintiffs have failed to allege the basic elenments of a trust
wWith respect to their claimthat a charitable trust has been
formed by virtue of the NYP Defendants’ state and |ocal tax

exenptions. Accordingly, this count is dismssed.
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2. Breach of Contract

Plaintiffs contend that the NYP Defendants breached the
contracts Plaintiffs were required to sign prior to their
hospi tal adm ssion, in which the NYP Defendants prom sed to
charge Plaintiffs a fair and reasonable fee for the services
provi ded. See Am Conpl. Y 95-97. At oral argunent, it became
crystal clear that Plaintiffs’ only basis for alleging that the
rates charged by the NYP Defendants were inflated is a conparison
with the rates charged to health insurance conpani es and
Medi care. Tr. at 26:10-26:23. It is undisputed that under New
York | aw a hospital’s charges to an uninsured patient are not
unr easonabl e nmerely because a lower price is charged to

government progranms or other insurers. See Huntington Hosp. V.

Abrant, 4 Msc. 3d 1, 779 N.Y.S. 2d 891 (2d Dept. 2004); Al bany
Med. Ctr. Hosp. v. Huberty, 76 A D.2d 949 (3d Dept. 1980).

When asked at oral argunment for an exanple of a rate

charged to Plaintiffs by the NYP Defendants that is objectively
inflated, Plaintiffs’ counsel suggested that the NYP Defendants
woul d be charging an objectively inflated rate were they to
charge $1 mllion for a single aspirin. Tr. 20:20-20: 24.
Counsel s ability to conceive of an objectively inflated rate
does not anount to an allegation of such a rate in this case. In
fact, counsel never argued that the rates charged to the naned

plaintiffs were objectively unreasonable, nuch less alleged it.
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| nstead, and despite ny many attenpts to extract a single,
i ndependent basis for this claim Plaintiffs’ counsel repeatedly
insisted that a conparison of the rates charged to Plaintiffs
with the rates charged to insured and Medi care- or Medi cai d-
eligible patients denonstrated the price inflation. Tr. at
26: 10-26:17; 39:21-40:5; 65:17-22. Relying on such a conpari son,
however, would directly contravene established New York | aw
Because the Anended Conpl aint alleges no other facts which, if
proven, would render the Hospital’'s charges unreasonabl e and
because it was apparent at oral argunent that counsel is unable
to plead any additional facts, Plaintiffs’ breach of contract
claimis dismssed.
3. Breach of Duty of Good Faith and Fair Dealing
Plaintiffs’ claimfor breach of the duty of good faith
and fair dealing that is inplied in all contracts in New York
stens fromthe alleged contracts forned between the NYP
Def endants and the State and City of New York by virtue of the
NYP Def endants’ tax exenptions as charitabl e organi zations.
See Am Conpl. 9T 109-114. This count necessarily depends on
Plaintiffs’ ability to denonstrate the existence of a contract
bet ween t he NYP Def endants and the aforenenti oned governnment al
entities. Because Plaintiffs cannot do so, as discussed nore

fully above, this claimis dism ssed.
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4. Violation of the New York General Business Law § 349
Plaintiffs assert that the NYP Defendants and John Does

1-10 viol ated New York Ceneral Business Law 8 349 by chargi ng
Plaintiffs unreasonably high rates for medical care despite their
representations to the contrary and by aggressively pursuing the
collection of these bills. See Am Conpl. T 132-134. Section
349 of the New York Ceneral Business Law nmakes unl awf ul
“[d] eceptive acts or practices in the conduct of any business,
trade or comerce or in the furnishing of any service in this
state.” GBL 8 349(a). A prima facie case under this statute
requires “a showi ng that defendant is engaging in an act or
practice that is deceptive or msleading in a naterial way and

that plaintiff has been injured by reason thereof.” See Gswego

Laborers’ Local 214 Pension Fund v. Marine Mdland Bank, N A.,

85 N.Y.2d 20, 25 (1995). A non-deceptive act or practice does

not violate the statute. Varela v. Investors Ins. Hol di ng Corp.

81 N Y.2d 958, 961 (1993).

The fact that the NYP Defendants charged uninsured
patients higher rates than other patients does not render the
Hospital’s statenments deceptive. The Hospital had no obligation
to disclose to Plaintiffs the rates other patients would be

charged. See Gershon v. Hertz Corp., 215 A D.2d 202, 626 N.Y.S. 2d

80 (1st Dept. 1995) (hol ding defendant not |iable under GBL § 349

for failing to informplaintiff of ways he could have secured a
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| ower rate for a rental car); Ho v. Visa U S. A, Inc., 2004 W

1118534, *4 (Sup. C. NY. Cy. 2004) (finding no liability under
GBL § 349 for allegedly excessive debit card fees). There is,
therefore, no basis in the law for Plaintiffs’ GBL claim

In addition, the Plaintiffs have not alleged any injury
as a result of Defendants’ alleged violation of 8 349. 1In the
absence of well-pled allegations of sonme type of injury, not

necessarily pecuniary, see Bildstein v. Mstercard Int’l, Inc.,

329 F. Supp. 2d 410, 413 (S.D.N. Y. 2004), caused by the alleged
deceptive practice, Plaintiffs’ GBL claimis dismssed. See

Stutman v. Chem Bank, 95 N.Y.2d 24, 29 (2000); Petitt v.

Celebrity Cruises, Inc., 153 F. Supp. 2d 240, 266 (S.D.N.Y.

2001) .
Furthernore, Kolari’s claimis barred by the three-year
[imtations period applicable to 8 349 clainms. See CPLR 214(2);

Soskel v. Handler, 736 N.Y.S. 2d 853 (Nassau Co. Sup. Ct. 2001).

5. Unjust Enrichment/Constructive Trust
Plaintiffs claimthat the NYP Defendants have been
unjustly enriched at Plaintiffs’ and the class nenbers’ expense
by failing to utilize their assets and revenues to provide
af fordabl e nedical care to Plaintiffs and class nmenbers. See Am
Compl. § 137. Plaintiffs allege they are entitled to the
i mposition of a constructive trust in the amount of the NYP

Def endants’ federal, state, and | ocal tax exenpt savings and net
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assets. See Am Conpl. {7 138-139.

To state an unjust enrichnment claimunder New York |aw,
Plaintiffs nust allege: (1) that the NYP Defendants were
enriched; (2) that the enrichnment was at the Plaintiffs’ expense;
and (3) that the circunstances are such that in equity and good
consci ence the NYP Defendants should return the noney or property

to Plaintiffs. See Universal City Studios, Inc. v. N ntendo Co.,

797 F.2d 70, 79 (2d Cir. 1986); Nakamura v. Fujii, 677 N Y.S. 2d

113, 116 (1st Dept. 1998). The inposition of a constructive
trust requires a transfer of property belonging to the

plaintiffs. Sharp v. Kosmalski, 40 N Y.2d 119 (1976); Valvo v.

Spitale, 761 N. Y.S.2d 236 (2d Dept. 2003).

Because Plaintiffs assert that they have not paid for
any of the services they received fromthe NYP Defendants,
Plaintiffs have not conferred a benefit upon the NYP Def endants.
Thus, passing considerations of equity and good consci ence,
Plaintiffs have not even stated the objective elenments of a claim
for unjust enrichnent.

______ 6. Fraud
Plaintiffs’ fraud claimis rooted in the agreenent

Defendants allegedly required Plaintiffs to sign as a condition

of receiving nedical treatnent. See Am Conpl. 9§71 171-173.%* |t

2At oral argunment, Plaintiffs’ counsel revealed to the
Court that M. Kolari was treated for his burns by Cornell Weill
Medi cal Center prior to executing the above-referenced agreenent;
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was in this agreenent, Plaintiffs argue, that the Hospita
falsely represented that it would charge fair, reasonable, just,
and customary rates. Am Conpl. § 174. “Plaintiffs were never
told that they would be charged nultiple tines nore than other
patients for the sanme services.” Am Conpl. § 174. The Amended
Compl aint further alleges that the NYP Defendants knew t hey
fal sely represented thensel ves as charitable organi zations with
the intent that they continue to receive tax-exenpt status and
ot her val uabl e governnent subsidies. Am Conpl. Y 176, 177.
Plaintiffs claimthat they relied on such m srepresentations and
suf fered econoni ¢ and ot her damages (none of which are specified
in the Amended Conplaint). Am Conpl. T 179-180.

Plaintiffs have failed to plead any of the el enents of
fraud with the particularity required by Fed. R Cv. P. 9(b).
Plaintiffs have entirely onmtted fromtheir Amended Conpl aint the

“who, what, where and why.” See Harsco Corp. v. Sequi, 91 F.3d

337, 347 (2d Cir. 1996). Plaintiffs have not pled that the NYP
Def endants had the intent to commt fraud. |Indeed, in response
to inquiry at oral argunment about the intent elenent, Plaintiffs’
counsel retreated to the mantra that insured patients are charged
| ess than uninsured patients. Tr. 48:12-49:25. It is clear from

this exchange that Plaintiffs are unable to plead fraudul ent

M. Kolari executed this agreenment prior to his $75 aftercare
sessions. Tr. 55:8-55:16.
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intent. Plaintiffs have also failed to plead reliance. Although
they all ege that the hospital bonbarded the public with
propaganda and mi sinformati on about its charitable practices, see
Am Conpl. § 179, they do not allege that Plaintiffs saw, heard,
or read any of the alleged m srepresentations. Accordingly,
Plaintiffs could not have relied on any such m srepresentations.
For these reasons, Plaintiffs fail to state a cogni zable fraud
cl ai m upon which relief can be granted.
7. Constructive Fraud

Plaintiffs contend that the NYP Defendants have engaged
in overpricing, which inherently deceived Plaintiffs and ot her
uni nsured patients who are entitled to assune that they are not
bei ng charged at rates higher than those paid by patients covered
by i nsurance. Am Conpl. Y 191-192.

A claimfor constructive fraud nust set forth the four

el ements of fraud and it nmust plead that the defendant had a duty

to speak instead of keeping silent. See Bangue Arabe

Internationale et d Investissenent v. Maryland Nat’'l Bank, 57

F.3d 146, 153 (2d Cr. 1994). 1In addition to failing to plead
intent to defraud, Plaintiffs do not plead facts which, if
proven, woul d establish a duty to speak

A defendant has a duty to speak if it is in a
confidential or fiduciary relationship with the plaintiff.

Republic of Croatia v. Trustee of Mrquees of Northanpton 1987
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Settlenment, 203 A D.2d 167 (1st Dept. 1994). Such a relationship
nmust have arisen before the transaction conplained of, and it
cannot be formed nmerely by a plaintiff’s subjective decision to

repose trust in the defendant. See SNS Bank, N.V. v. CGitibank,

N.A., 7 AD.3d 352, 355-56, 777 N.Y.S.2d 62, 65 (1st Dept. 2004).
The Anended Conpl aint suggests that Plaintiffs commenced their
rel ati onships with the NYP Def endants by receiving the nedical
care for which they were charged. As a matter of law, this
cannot create a fiduciary relationship.

Plaintiffs have also not pled facts sufficient to
establish the duty to speak by virtue of the special facts
doctrine. Under this test, a party in an arns-length transaction
has a duty to disclose information to the other if (1) it has
superior know edge, (2) that is not available to the other party
by reasonable inquiry, (3) it knows the other party is acting on
t he basis of m staken belief, and (4) the transaction is unfair.

See Banque Arabe, 57 F.3d at 157. Plaintiffs have not alleged

that they could not have | earned of the NYP Defendants’ charging
practices through reasonable inquiry. Moreover, they have not
contended that the NYP Defendants knew Plaintiffs were acting on
the basis of a m staken belief. Nor have they alleged that the
transaction was unfair. See supra p. 19-21. For all of these

reasons, the constructive fraud count is insufficient.
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8. Civil Conspiracy/Concert of Action and Aiding and
Abetting Claims Against the AHA

The actions that formthe basis of Plaintiffs’
al | egations against the AHA are threefold: (1) the AHA provided
i nformati on and gui dance to its nmenbers by way of “Wite Papers”;
(2) the AHA petitioned the governnent on behalf of its nmenbers to
clarify or change regul ations; and (3) the AHA reported publicly
t he amount of unconpensated care the AHA nenber hospitals bear
each year. Plaintiffs assert that these actions amounted to the
AHA' s conspiring with, aiding, and abetting the NYP Defendants’
wrongful actions as laid out in the preceding counts of the
Amended Conplaint. As | have discussed above, Plaintiffs have
failed to satisfy the liberal Rule 12(b)(6) standard in any of
their federal or state clainms. Accordingly, the AHA cannot be
found to have aided or abetted any of the NYP Defendants’
al l egedly wongful actions. The clainms against the AHA nust,
therefore, be dism ssed with prejudice.

Plaintiffs’ many argunents all rest upon the prem se
that a charitable hospital is conmpelled by |aw to provide free
services to all who cannot, or claimthey cannot, afford to pay
for those services. However, no federal or state statute and no
princi pal of common |aw requires a private not-for-profit
hospital to charge uninsured patients the sanme, or less, than the
rates it charges to nenbers of health insurance plans or the

rates such a hospital accepts from Medi care and Medi cai d.
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CONCLUSION

For the foregoing reasons, the Defendants’ notions to
di sm ss the above-captioned actions are granted in their entirety
with prejudice. The Cerk of the Court shall mark these actions

cl osed and all pending notions denied as noot.

SO ORDERED

March | 2005

LORETTA A. PRESKA, U.S.D.J.
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